
view. But though he does not quarrel with 
such criticism from such a source, neither 
does he allow it to qualify his conclusion 
that the judicial system “worked” at Water- 
gate. This goes beyond mere indifference 
to judgely venturism: it touches funda- 
mental questions of due process for the ac- 
cused. True, it is casebook law that due 
process does not guarantee a perfect trial, 
only a fair one. Rauh did not complain of 
detriment to a perfect trial, only to a fair 
on-fairness was subordinate to “the ob- 
vious ‘other purpose’ ” of getting at persons 
not on trial.5 

The Sirica strategy certainly worked in 
the Warrenesque sense that it produced re- 
sults, indeed, all the way to Gotterdam- 
merung. But due process of law, not Gotter- 
dammerung, is the result to which judges 
are solemnly sworn. Gotterdammerung is 
a prosecutorial goal, and if prosecutors 
flinch, or are fired, then the remedy 
mandated in the Constitution, and dem- 
onstrably available at  Watergate, is im- 
peachment. To put it another way, due 
process is the end for judges, but the means 
for prosecutors. Of all judgely malfunc- 
tions, subordination of due process to other 
ends is surely the most grave. The several 
virtues of Goulden’s book include an indus- 
trious catalogue of all the lesser judicial 
errors, but it applauds the error-in-chief. 
This might reasonably be called an exercise 
in selective scotoma. It hardly describes a 

1 triumph of American constitutionalism. 

I Reviewed by C. P. IVES 

I ’The term, first applied by President Roosevelt 
in 1906, was derogatory but gained respectability 
with its practitioners’ proof of misdoings in busi- 
ness and politics. 

*Justice Robert H. Jackson, speaking for him- 
self, Chief Justice Stone and Justices Frankfurter 
and Robem in dissent: Wallace Corp. v. NLRB, 
323 U.S. 248, 270. 

‘Learned Hand, The Bill of Rights, p. 68. 
T h e  Benjamin N. Cardozo Lecture, Associa- 

tion of the Bar of the City of New York, Novem- 
ber 21, 1972, p. 25, mimeographed text. 

‘Washington Post, August 30, 1973, p. A 6. 

Judges us. Constitution 

Our American Leviathan Unbound: 
The Judicial Perversion of Free- 
dom, by Robert L. Macey, Brooklyn, 
N .  Y.: Theodore Gaus’ Sons, Inc., 1974. 
xix + 94 pp. 

IN THIS SHORT but historically incisive 
book, Robert L. Macey reinvigorates the 
battle over the structural relationship be- 
tween the founding states and their agent 
and creation, the national government. He 
does this by reviewing the concept behind 
the words in the Tenth Amendment that 
“the powers not delegated to the United 
States by the Constitution, nor prohibited 
to it by it to the States, are reserved to the 
States respectively, or to the people.” The 
concept and the literal words of the Con- 
stitution, and especially Article I, Section 
8 (the empowering clause) are analyzed by 
Macey to see if legislation such as the So- 
cial Security Act of the New Deal would 
really pass close constitutional scrutiny. 

Macey points out that the advocates of 
the all-powerful national government derive 
their historical warm feelings from Chief 
Justice Marshall’s opinion (1819) in Mc- 
Culloch v. Maryland, which echoed and 
patterned itself on Alexander Hamilton’s 
earlier advocacy in 1791 of the Bank of the 
United States charter by act of Congress. 
I t  is Hamilton’s position on the Bank, and 
Marshall’s opinion in McCulloch, on which 
the antecedents to the New Deal Court 
“welfare” opinions in United States v.  But- 
ler (1936) and Hehering v. Davis (1937) 
are based. Macey’s close analysis of the 
Bank controversy clearly shows the faulty 
logic behind those supports. 

Hamilton as Secretary of the Treasury 
had early in 1791 succeeded in getting Con- 
gress to charter the Bank of the United 
States. The Bank was to have a capital of 
$10,000,000, or a sum close to five times 
the combined capital stock of the three ex- 
isting private banks and about twice the to- 
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tal expenditures of the federal government 
in 1792. Hamilton had to persuade Presi- 
dent George Washington to sign the char- 
ter, despite the fact that less than ‘five years 
earlier the Federal Convention had rejected 
a proposal to give Congress the power to 
form corporations or banks! Furthermore, 
while it was being chartered supposedly as 
a constitutional means to carry into effect 
one or  more enumerated powers in the Con- 
stitution, the preamble to the Bank bill 
contained no reference to any such constitu- 
tional provisions. 

Macey insists that to understand the ar- 
gument about the scope of a congressional 
power under the Constitution it is neces- 
sary to view the document in its entirety 
rather than plucking a clause or  two out of 
context. First, then, the preamble: 

We the people of the United States, in 
order to form a more perfect union, es- 
tablish justice, insure domestic tranquili- 
ty, provide for the common defense, pro- 
mote the general welfare, and secure 
the blessings of liberty to ourselves and 
our posterity do ordain and establish 
this Constitution for the United States 
of America. 

The preamble is devoted solely to a state- 
ment of the purpose or ends for which the 
new government was created to attain. To 
secure the blessings of freedom is the pur- 
pose with which all the other purposes must 
be coordinate. As Macey asserts: 

In the preamble there is no room for 
cross purposing. Freedom cannot be 
taken to mean one thing, and the general 
welfare something else. Political free- 
dom is the all-controling purpose. Any- 
thing the government does that violates 
freedom, violates also the Constitution, 
and is unconstitutional. 

Article I, Section 8 is the portion of the 
Constitution that invests the government 
with the principal powers or means needed 
to accomplish the preamble’s purposes or 
ends : 

The Congress shall have power to lay 
and collect taxes, duties, imposts and ex- 
cises to pay debts and provide for the 
common defense and general welfare of 
the United States; but dl duties, imposts 
and excises shall be uniform througout 
the United States; 
To borrow money. . . 
To coin money. . . 
To establish postofices. . . 
[etc.] and to make all laws which shall 
be necessary and proper for carrying in- 
to execution the foregoing powers vested 
by this Constitution in the Government 
of the United States. 

Macey points out the little noticed but cru- 
cial fact that this great empowering section 
is, actually, one very long and complex sen- 
tence consisting of an introductory clause 
followed by numerous adverbial infinitive 
phrases of purpose plus one minor modify- 
ing clause. Because of the heavy use of 
semicolons, as Macey reminds us, “the 
thought conveyed by the sentence is not 
complete until one reaches the period at the 
end.” Thus to learn what in Article I, Sec- 
tion 8 is meant by “the common defense 
and general welfare” one must read the 
delegated and specifically enumerated pow- 
ers limiting the scope of the Government 
of the United States so as “to secure the 
blessings of liberty.” 

The new government was to be one of 
limited sovereignty “to do for the federated 
community only the things that sovereign 
federating states could not do for them- 
selves-that is, in the name of a more per- 
fect union,” than had been the case under 
the Articles of Confederation. The colonists 
who had smarted under the various repres- 
sive British taxes were now alarmed that 
they might be turning over to their new gov- 
ernment too unrestrained a taxing power. 
Federalist Paper No. 41 (January, 1788) 
was to help reassure them. Some had ar- 
gued, wrote James Madison, that Article 
I, Section 8’s taxing power “amounts to an 
unlimited commission to exercise every 
power which may be alleged to be neces- 
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! to Hamilton it may have been “conve- 
nient,” or desirable. 

To Hamilton, however, “every power 
vested in a government is in its nature 
SOVEREIGN, and included by force of the 
term a right to employ all means requisite 
and fairly applicable to the attainment of 
the ends of such power.” Hamilton in his 
letter to Washington (included with Jef- 
ferson’s in the helpful appendix to Macey’s 
book) chose to ignore the preamble as if 
it  did not exist and as if the implementing 
was an end in and of itself rather than a 
means to implement the purpose of the 
document. To him the enumerated powers 

Modern Age 

were the ends to be accomplished. He read 
‘‘necessary” to mean “incidental, useful, or 
conducive,’’ while the key dictionary defini- 
tion at the time comported with Jefferson’s 
view-“indispensable.” Hamilton said fur- 
ther that in construing a constitution “it 
ought to be construed liberally, in advance- 
ment of the public good.” Or as Chief Jus- 
tice Marshall later put it, we must remem- 
ber “that it is a constitution” that we are 
construing. Such statements, I feel, miss 
wide the mark, for it is the Constitution of 
the United States of America that was at 
issue, premised on delegated and limited 
sovereignty, and not merely “a constitu- 
tion,” as if it  were Tanzania’s or Peru’s. 

Washington sided with Hamilton and the 
result was that an incidental or “implied” 
power was created that exceeded in size 
and scope the very enumerated power it 
was to implement! The Jacksonian Su- 
preme Court under Taney and Courts 
thereafter did not follow the Hamilton-Mar- 
shall view until the 1936 decision of United 
States v. Butler (297 U. S. 1) , while recog- 
nizing that each contention about Article 
I, Section 8, “had the support of those 
whose views are entitled to weight,” none- 
theless held that: 

It results that the power of Congress to 
authorize expenditure of public moneys 
for public purposes is not limited by the 
direct grants of legislative power found 
in the Constitution. 

“Thus, by fiat,” as Macey states it, 

. . . did the Supreme Court dislodge and 
abandon political freedom as the ulti- 
mate goal of the American people-and 
of the Constitution of the United States 
-and put general welfare in its place. 

The resultant growth in Welfare State 
legislation out of Congress since 1936 has 
cut deeply into the r61e that the states were 
to enjoy (10th Amendment) and the lim- 
ited r61e of federal government (Article I, 
Section 8). Macey describes this as a judi- 
cial perversion of our freedom and in the 
latter portion of his book provides a de- 
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tailed analysis of the Social Security Act 
and the “philosophical illusion” upon 
which the Welfare State is based. He con- 
cludes with an evaluation of the “evils that 
follow from infractions of rules and disci- 
plines” and makes a theological case 
against the constitutionality of the welfare 
society launched in the nineteen thirties. 

To ignore the lesson set forth in Macey’s 
book and to alter the scheme of our govern- 
mental system as the Supreme Court did 
in 1936 reduces our Constitution to a blank 
sheet of paper. As James J. Kilpatrick 
wrote about the Butler logic: 

It arrogates to judges and to congress- 
men the bumptious authority claimed 
by Humpty-Dumpty, to whom words 
meant what he chose them to mean, 
and neither more or less. If all powers 
were delegated to the central govern- 
ment, then none remained exclusively 
with the States; the bulk of the Constitu- 
tion is mere surplusage, and the Tenth 
Amendment is a fraud; the authors of 
The Federalist were masters of deceit, 
and the written English language is be- 
come the babble of idiots. 

Reviewed by CHARLES G.  DOUGLAS I11 

The Child‘s-Eye View 

The Burning Bush, by Robert Drake, 
Nashville & London: Aurora Publishers, 
Inc., 1975. 170 pp .  $5.95. 

IN The Burning Bush, as in his two pre- 
vious collections of short stories, Amazing 
Grace and The Single Heart, Robert Drake 
brings us more memories of his native Ten- 
nessee. Of the twenty-five stories in the 
present collection, four have appeared in 
magazines. 

The perfect pitch and the faultless ear 
are here again as are the great titles: 
“Honk if You Love JesusYy’ “This is the 
Sweetest One of All Right Here,” “What 
Would You Do in Real Life?,” “A ‘Peacock 
on a Sparrow’s ‘Back,” “Wake Up So I Can 
Tell You Who’s Dead.” The old women are 
back, widows and spinsters ruminating and 
remembering, “eating everything that’ll lie 
still” and calling everybody “Honey,” not 
because they can’t remember their first 
names “but because it just seems to make 
everything around you work smoother.” 
Some of them run off at the mouth a bit too 
much; some have started saying an oc- 
casional “hell” and “goddamYy and are 
“still able to kick, though perhaps not very 
high.” All of these ladies are an integral 
part of Robert Drake’s life and his writ- 
ing. But it is the evocations of his own 
childhood, rather than the chronicles of the 
geriatric set, that to this reader are his finer 
stories. 

Though surrounded by love and a s tag 
gering number of family grown-ups (they 
had fourteen Christmas dinners every year, 
one for each aunt and uncle) the narrator 
of these stories is often a silent, lonesome 
little boy. An only child, born to parents no 
longer young, he is a listener, with a need 
for dreams that even the Silver Screen can- 
not supply. “Mild Turbulence” is the au- 
thor’s sensitive testimony to this fact. In 
“The Dream House,” a four year old boy, 
having witnessed a wedding ceremony, 
adopts the newlyweds as his very own, his 
dream couple. A flower girl who defaults 
at the ceremony quite puts him out. “I 
would have given a great deal to have 
walked down that aisle, to have been part 
of that drama,” he says, and we believe 
him. When the couple has a child, it be- 
comes the boy’s, though he is only a few 
years older, and he follows it about the 
street. Almost by intention, as he grows old- 
er he avoids direct contact with the couple 
or with their dream house in order to keep 
the dream intact and untarnished. This is 
a haunting, lovely story. 

In “What Papa Said, or Sleeping Under 
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