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OriNtoN Day, March 18, 1963, in the United States
Supreme Court will be long remembered by law-
enforcement officials of the state governments—
which, under the Constitution, have primary re-
sponsibility for administration of criminal justice.
By a fiveto-four decision on that day the Court
held for two convicted robbers in the State of
Washington, although the dissenters protested that
the majority “severely limits the powers of the
States . . . in dealing with criminal appeals.”” In
another case on the same day six justices vacated
a California judgment against two prisoners con-
victed of thirteen felonies (including assault with
intent to murder); in this instance a dissenter
warned that “the Court piles an intolerable burden
on the State’s judicial machinery.” Again, a man
serving time for murder in New York State won
from six Justices a decision which a dissenter called
“a staggering blow [at] the effective administra-
tion of criminal justice in the State courts.” In a
fourth case a convicted murderer in Illinois was
the beneficiary of a fivejustice order which the
other four found “to frustrate the fair and prompt
administration of justice, to disrespect the funda-
mental structure of our Federal system and to de:
base the Great Writ of Habeas Corpus.”

It is of passing interest in a time partial to youth
and respectful of expertise to note the backgrounds
of the minority four in this case and in the
Washington State case above. They included the
two youngest members of the Court; together they
comprise the two who were named to the Court
from the Department of Justice and the two who
were elevated from the Federal Court of Appeals.

In the most famous case of all that day Justice
Black announced for a unanimous Court that one
Gideon, a small-time and indigent ex-convict with
several burglary sentences in his record, had been
wrongfully denied court-assigned counsel in his
latest brush with the law—on a Florida charge of
breaking and entering.

It is this case of Clarence Earl Gideon against
Louie L. Wainwright, director of the Florida Divi-
sion of Corrections, that Anthony Lewis explores



in an exhaustive and illuminating volume. The de-
cision is worth book-length treatment as one of the
bolder pro-defendant innovations of the current
Court, repudiating precedents reasserted by the
Court twenty-two years before, Mr. Lewis explains
how English common law originally denied an
accused the right to counsel. Amendment Six to
the United States Constitution corrected that in-
Jjustice—but only to the extent of allowing those
who could afford defense lawyers to employ them.
The poor man would still have to make his own
arguments, if permitted, or to rely on the mag-
nanimity of the prosecutor or the solicitude of the
judge to see justice done.

Such assurances, sometimes sufficient, were not
invariably so—as fair-minded bystanders as well as
undefended defendants could agree. In capital cases
particularly, where execution of sentence was im-
possible to undo by later discovery of error, it came
to seem intolerable that poor men might stand in
greater jeopardy than the rich, Gradually the rule
grew that counsel was to be provided the indigent
accused in capital cases and in specially circum-
stanced non-capital cases. That was the doctrine
announced for state courts in the Supreme Court
ruling of 1942, now superseded in Gideon v. Wain-
wright by a requirement of assigned counsel for
indigent defendants in state felony trials, and per-
haps more broadly still. The assigned-counsel rule
had applied in all criminal cases in federal courts
(the criminal law in general being, as already
stated, primarily of state concern) for twenty-five
years.

Mr. Lewis, who reports the Supreme Court for
the New York Times, fleshes out the bare bones
above in a study setting not only the Gideon case
into context, but the whole institution of judicial
review. We are taken through the full detail of
Gideon’s original trial and of his subsequent do-it-
yourself petition to the Supreme Court. In a series
of skillful asides the author shows us how the high
court functions—or as much as citizens may be
permitted to know about a tribunal whose business
must in large part proceed in secrecy. The art of
advocacy in this highest court is engagingly de-
scribed, with excerpts from interchanges between
Justices and counsel in the case of Gideon. Mr.
Lewis writes with a newspaperman’s objectivity:
there are few lapses into the tremolo that marks
so much discussion of latterday picaresques with
the all too frequent innuendo that because crime
may result from social deprivation, the criminal
has some derived franchise to retaliate against
society. The Biblical allusion in Lewis’ title has a
net efficacy for sales purposes, but the author at-
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tributes few scriptural virtues to his protagonist,
and, indeed, makes it clear that these civil-liberties
cases in general are apt to star characters of less
than total winsomeness.

Still, Lewis leaves his reader with some sense of
disquiet. It is true that, unlike some of the con-
temporary Court’s innovations, the Gideon ruling
has commanded a broad support. Most of the states
had already moved to the same position of their
own accord, and, as noted, the assigned-counsel
rule had prevailed in the federal courts for a
quarter century. Yet consider merely one result of
Gideon v. Wainwright that Lewis mentions almost
casually and without adequate reference to the
considerations raised by dissenting Justices in other
cases decided on the same day or earlier: In the
State of Florida alone 976 prisoners convicted
without counsel were turned loose in the nine
months following the Gideon ruling, in part be-
cause prosecutors despaired of reassembling wit-
nesses, evidence, and so on, for new trials. Gideon
himself was retried with counsel and acquitted.
Meanwhile in the brief interval between Gideon’s
petition for review in January, 1962, and the Su-
preme Court’s grant thereof in June, the national
crime rate rose 3 percent, according to the FBI
figures. A direct relation between jurisprudential
trends and crime statistics can hardly be argued;
but the dissenting Justices of 1964 merely echo
alarms raised in even more urgent and funda-
mental terms by equally or more eminent commen-
tators long before the lavish current expansion of
safeguards for the accused.

Almost sixty years ago William Howard Taft was
protesting that

. our supreme courts generally, instead of
restricting the operations of . . . constitutional
limitations, have given them, whenever occasion
arose, a wider scope than the letter of limita-
tion seemed to require, in the interest, it was
said, of the liberty of the individual. . . . We
must cease to regard [the limitations] as fet-
ishes to be worshipped without reason and
simply because they are. . . . It is not too much
to charge some of the laxity in our adminis-
tration of the criminal law to the proneness on
the part of the courts of last resort to find
error ‘and to reverse judgment of conviction. . . .

In 1921 Roscoe Pound traced the constitutional
limitations to a day when “all crimes of any con-
sequence were [in the English common law]
{felonies punishable with death. [But] the reform
that led to milder sentences and more humane
punishments came after the principles and even
the detailed rules of [the older] criminal procedure
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had been well established, . . . These rules and the
spirit in which they were conceived were projected
into a time ir which they were not merely inappli-
cable but downright harmful” Thus, as Judge
Learned Hand was to insist from the Federal bench
two years later,

QOur dangers do not lie in too little tenderness
to the accused. Our procedure has been always
haunted by the ghost of the innocent man con-
victed. It is an unreal dream. What we need to
fear is the archaic formalism and the watery
sentiment that obstructs, delays and defeats
the prosecution of crime.

In 1954 the late Supreme Court Justice Robert
H. Jackson summarized for his predecessors and
all his later brethren in dissent:

The due-process clause and other provisions of
our Constitution must not be discredited by an
interpretation to mean liberty without law.
Nothing can do the cause of liberal government
more harm in the long run than to give the
American people the impression that our Bill of
Rights . . . is a mere refuge for criminals. . . .

Justice is due of course to the Gideons in our
midst, but it is due to the community as well—
to families in their households, pedestrians in the
streets and saunterers in the parks, workers and
proprietors in shops and offices. The Lewises and
others must beware of “the fox hunter’s reasons—
that it is right that the criminal or the fox should
have a little start” The criminal law is not a
sporting exercise; and if “a little start” was bad
when Taft, following Bentham (by no means an
invariably safe guide), spoke as above, how much
more perilous are the progressively heavier handi-
caps imposed nowadays on the community’s defend-
ers!
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